Adopted by the Town of Sedgwick on January 13, 2009

Adopted by the Town of Brooksville on January 14, 2009


JOINT EXERCISE OF POWERS AGREEMENT

BETWEEN THE TOWNS OF SEDGWICK AND BROOKSVILLE

FOR ACQUISITION, OWNERSHIP, IMPROVEMENT AND MANAGEMENT

OF THE WALKER POND LANDING AND ACCESS ROAD FROM ROUTE 15

INTO THE LANDING ON WALKER POND


THIS JOINT EXERCISE OF POWERS AGREEMENT is entered into on the 4th day of December, 2008, and is effective as of the date provided in Sec. 9 of this Agreement.

Parties.  The parties to this Agreement are the Towns of Sedgwick and Brooksville, municipal corporations located in Hancock County, Maine.

History.  The residents of the Towns of Sedgwick and of Brooksville have a long history of, and strong interest in, enjoying the waters of Walker Pond for recreational uses.  For many years they could use a public access site in Brooksville, but that site is now closed.  The Maine Department of Inland Fisheries and Wildlife will no longer stock trout and other fish species in Walker Pond unless the citizens of Maine have assured public access to that great pond.

Authority.  The parties are authorized to enter into this Joint Exercise of Powers Agreement, on the basis of mutual advantage, under the provisions of Title 30-A, MRSA 2201-2207, as may be amended.

NOW, THEREFORE, the Towns of Sedgwick and Brooksville, in consideration of the mutual promises and agreements hereinafter stated and of the performance thereof, hereby agree as follows:

SECTION 1: PURPOSES; BENEFITS
The purposes of this Agreement are to provide a cooperative arrangement for the Parties: (1) to jointly own land on the shore of Walker Pond, in Sedgwick, (2) to jointly own, construct, manage and maintain a suitable access route to that area over the Cooper Farm Road or elsewhere, and (3) to jointly establish, develop, maintain, manage and improve a public landing, watercraft launching site and public recreation area there.  The parties have determined that it would be most economically feasible and environmentally sound to cooperate on this project.

SECTION 2:  DEFINITIONS

As used in this Agreement, the following words and phrases have the following meanings:


A. “Members” shall mean the members of the Town Landing Committee established 
in Sect. 3 of this Agreement. 


B. “Parties” shall mean the Towns of Sedgwick and Brooksville.


C. “Residents” shall mean any legal resident of, or other person actually residing in, 
either Sedgwick or Brooksville on either a seasonal or year-round basis.


D. “Town Landing Committee” or “Committee” shall be the body described in 
Section 3.


E. “Town Landing Facility” or “Facility” shall mean the Walker Pond Public 
Landing, and the improvements thereto as previously enumerated, together with the 
access road from Route 15 into the landing, and any necessary parking and auxiliary 
facilities located the Town Landing Site.


F. “Users” shall include but not be limited to residents of the Towns of Brooksville 
and Sedgwick.  To prevent overburdening the facility, the Town Landing Committee 
reserves the right to limit the hours of operation, capacity, or impose any other 
reasonable restriction deemed necessary and subject to the rules of the Town 
Landing Committee.


G. “Budget Year” shall mean the period July 1st through June 30th of the subsequent 
calendar year, or such other budget year as may be mutually adopted by both 
towns.

SECTION 3: TOWN LANDING COMMITTEE  

The Parties hereto agree that a “Town Landing Committee” (hereinafter “Committee”) shall be formed as the administrative entity required by 30-A MRSA 2203(2)(B). It shall consist of (a) selectmen or their representatives from the Town of Sedgwick, and (b) two selectmen or their representatives from the Town of Brooksville.  The Town Landing Committee shall administer the Town Landing Facility and access road as provided below.

The Committee will annually, at its first meeting after both Towns’ annual meetings, elect a chairperson from its membership and a treasurer.  The Town Treasurer for either the Town of Sedgwick or the Town of Brooksville may be designated as the Committee treasurer.

The Committee shall hold quarterly meetings at an established location and time; but the Committee may, at its discretion, meet more frequently if circumstances require.  Two weeks prior to each quarterly meeting, the chair will prepare, post, and circulate to the Members, an agenda.  Items may be added to the agenda by majority vote of the Members present at each meeting.  Minutes will be taken and posted for every meeting.  Special meetings of this Committee may also be called by the Board of Selectmen of either Town or by the chair of the Committee upon at least ten (10) calendar days advance written or personally telephoned notice to the Members.  Emergency meetings may be called by the chair or by the selectmen or their representatives of either Town by making a bona fide effort to give telephone notice to each member, and by giving notice to local representatives of the media as provided in 1 MRSA 406.  A quorum of three members must be present at any meeting.

All decisions of the Committee shall be made by vote, with each Member present having one vote.  There shall be no proxy voting.  A quorum for the Committee shall consist of a majority of Members.  In the event of a tie vote, the motion shall fail for lack of a majority.  For votes to amend this Agreement pursuant to Sec. 10 where an affirmative vote at both town meetings is required, a tie vote at aforementioned town meeting shall also be considered a ‘no’ vote as regards the amendment.

SECTION 4:  CAPITAL EXPENDITURES AND OPERATING EXPENSES

A. All capital expenditures associated with the ownership, improvement and 
management of the Walker Pond Public Landing and access road will be paid by the 
Parties on the basis of one-half (1/2) from the Town of Brooksville and one-half (1/2) 
from the Town of Sedgwick.  Such expenditures shall include professional 
engineering, survey, and/or appraisal fees, eminent domain costs or damages, 
construction costs and other costs related to the acquisition of the right-of-way and 
construction of the access road for the public boat landing. Any real estate and 
personal property, except for the access road which shall be established as either a 
public easement or a town way of the Town of Sedgwick, will be acquired, held, and 
disposed of in the name of the Town of Sedgwick and the Town of Brooksville as 
tenants in common, with right of first refusal (to be specified in the deed to the Town 
of Brooksville and hereby expressly acknowledged in this Agreement consistent with 
Sec. 6.B hereof).


B.  All liabilities and operating expenses incurred by, or imposed against either or 
both parties, arising from the operation of the Town Landing Facility, shall also be 
borne on the basis of one-half by each Town.


C. The Committee shall prepare an annual budget for capital expenditures and 
operating expenses based on a fiscal year commencing on July 1st and forward an 
estimated budget by December 15th of the prior year for presentation to the Towns’ 
respective Budget Committees.


D. Any surplus in the Facility’s annual budget may be carried forward for application 
to the following year’s budget.


E. The Committee shall maintain separate budget accounts for each category of 
specific planned capital expenditures.


F.  Each Party will forward its share of the approved annual budget expenditures to 
the Committee Treasurer within three months of that Party’s annual municipal 
budget adoption.


G.  The Parties will be assessed a penalty for failure to meet this timetable for 
payments, and such penalty shall be calculated as interest on the unpaid based upon 
the maximum percentage allowed by the state on unpaid real estate taxes.  
Additionally, a party that remains in default for six (6) months from notice of 
nonpayment may be considered to have withdrawn and be required to sell its 
interest as provided in Sec. 7 of this Agreement.


H. The Committee Treasurer shall establish a separate bank account or bank 
accounts for the control of funds paid to the Committee for capital expenditures and 
operating expenses associated with establishment and maintenance of the Town 
Landing Facility.  These funds shall be deposited in a bank account under the name 
of the Town Landing Committee, to be drawn upon by the Treasurer of the 
Committee or his duly authorized substitute, and only for expenditures relating to
he operation of the Town Landing Facility and access road, in accordance with 
procedures authorized by the Committee.  The Committee’s books shall be available 
for inspection by the public, and by accountants of either town to be certified.

SECTION 5: POWERS OF THE TOWN LANDING COMMITTEE
In addition to the powers set forth in the above sections, the Committee shall have the following powers:


A. To develop and promulgate regulations concerning operation of the Town Landing 
Facility.


B. To revoke the right of any user to use the Facility in response to violation of those regulations.


C. To develop supplemental budgets for expenditures and expenses not included in 
the annual budget.


D. To engage such persons as it deems necessary to accomplish the purposes of this 
Agreement.


E. To use the land and assets of the Facility to produce income which may be used to 
defray the costs of the capital expenditures and operating expenses of the Facility.  
This power shall include, without limitation, the power to set, charge, and collect 
reasonable fees for proper recreational and other uses of the Facility, including but 
not limited to: gate fees, swimming lesson fees, sailing lesson fees, automobile and 
trailer parking fees, and fees for private group use.  The Committee shall also have 
the power to arrange for the harvesting and sale of timber and wood products from 
the land on which the facility is located in a manner approved by the Committee as 
compliant with its regulations and/or specified best management practices.


F.  To engage a qualified certified public accountant to conduct an annual audit of the 
accounts for operation of the Facility.


G.  To enter into contracts, within the limits of its approved budget authority, for any 
of the purposes set forth above; all such contracts to be terminable annually.


H.  To enter into annual concession arrangements with vendors of food, and other 
items related to the operation of a public boat launch facility, upon reasonable terms 
and conditions; allowing the exclusive or non-exclusive use of portions of the Facility 
for such sales.


I.  To take any and all actions reasonable and necessary to accomplish the purposes 

of this Agreement.


J. Limitations:

1) The Committee shall have no authority to borrow money for the purposes of this Agreement except for short-term advances against approved budget amounts which have been appropriated by both Towns but not yet received by the Committee.  All other borrowing for purposes of this agreement must be submitted to and approved in advance by the Town Meetings of both Towns.

2) The Committee shall have no authority to pledge, encumber, mortgage, sell or convey the Facility or any portion therefore, other than excess of unneeded personal property, to any person; except as provided in Sec. 6(B) below upon termination of this Agreement.  

SECTION 6: DURATION OF AGREEMENT; TERMINATION

A. Except as provided below, this Agreement shall continue in force for a period of 
twenty (20) years from its effective date, or at such earlier time as either Party with-

     draws, or there is mutual agreement to terminate this Agreement.  Provided 
however, that in the absence of written notice by either Party given to the other at 
least one budget year prior to that termination date, this Agreement shall be 
automatically renewed, without votes at Town Meetings, for successive periods of 
twenty (20) years each on the same terms and conditions.

B. The following provisions shall apply in the event that there is a mutual agreement to terminate this Agreement and end the Town Landing Facility Joint Exercise of Powers Agreement:

1) It is anticipated that the Parties will hold property as part of the Facility (“the Assets”) that may include, but not be limited to, the following items: land in Sedgwick, buildings and other structures located on that land, tangible personal property, vehicles, equipment, cash on hand, and account receivables less accounts payable.

2) As soon as the Committee is aware that the Town Land Joint Exercises of Powers arrangement embodied in this Agreement is to be terminated, it shall engage the services of an appraiser or appraisal company, holding a Maine general real estate appraisal license, to provide an opinion of the fair market value of all the Facility Assets.  In the event that both Parties cannot agree upon the choice of an appraiser, the Committee shall engage the services of one chosen by the Committee’s attorney.

3) The Parties agree that the appraiser has the discretion to employ an appropriate appraisal method recognized in the “Uniform Standards of Professional Appraisal Practice,” provided that the income method shall not be used.

4) Once the Assets have been appraised, the Committee shall proceed to sell them. The Town of Sedgwick shall be given the first option to purchase all of the Facility and its Assets by paying to the Town of Brooksville a cash sum purchase price equal to forty percent (40%) of the entire fair market value net of outstanding debt. The Town of Brooksville shall be given the second option to purchase all of the Facility and its Assets by paying to the Town of Sedgwick a cash sum purchase price equal to forty percent (40%) of the entire fair market value net of outstanding debt.  The option to purchase may be tentatively exercised by the selectmen of either Party, subject to approval by its voters at a Town Meeting.  If neither Party wishes to purchase the Facility and its Assets, the Committee shall proceed to sell the Facility and its Assets to another governmental entity, conservation entity, or private party for the highest offer.  In the event that the Facility and its Assets are sold to a third party, then the proceeds of the sale shall be split evenly between the Parties.  The Committee is authorized to employ the services of a broker or brokerage company.  In the event that both Parties cannot agree upon the choice of a broker, the Committee shall engage the services of one chosen by the Committee’s attorney.  At any time prior to sale, the Parties may reconsider the decision to voluntarily terminate this Agreement.

5) If one of the Parties elects to purchase the Facility and its Assets, cash payment of the full purchase price shall be made to the other Party within six (6) months of the date that the purchase option was exercised.  At that time, the Parties shall exchange that payment for a municipal release deed and a bill-of-sale to the Facility and all of its Assets.  The municipal release deed and bill of sale shall be signed by the municipal officers of the Town(s) releasing title.  Prior to that closing, the purchasing Party may have the title to the real and personal property examined and, if good and marketable title cannot be acquired, the buyer may require the Committee to have all title encumbrances cured at the joint expense of the Parties as provided in Sec. 4 of this Agreement. 

SECTION 7: WITHDRAWAL
Either party may withdraw from this Agreement after both a one-year’s notice to the Committee and Vote at its Town Meeting.  When any Party is considering a vote of withdrawal from this Agreement, the Board of Selectmen from that Party shall provide written notice to the Committee concerning the Party’s intention to bring the question of withdrawal to a Town Meeting.  This withdrawal shall become effective at the end of the budget year next following the date of the Town Meeting at which the withdrawal vote was passed, ensuring that both Parties remain obligated to meet current year expenses.

In the event of withdrawal, the non-withdrawing Party shall, at its option, either (1) reimburse the withdrawing Party the lesser of fifty percent (50%) of its net contribution to the capital expenditures for the facility net of outstanding debt or forty (40%) of the fair market value of the Facility and its Assets as determined by the appraisal provided for in Sec. 6(B)(3) net of outstanding debt, or (2) sell the Facility and its Assets consistent with the provision of Sec. 6(B)(4).  Payment shall be made upon the effective date of the withdrawal.

SECTION 8: ARBITRATION
In the event that the Committee, or the selectmen or their representatives of either Party to this Agreement, concludes that there has been a breach of the Agreement by the Committee or by the other Party, the complaining Party shall give notice of such alleged breach to the other Party.  The Party under notice of breach shall have thirty (30) calendar days to comply with the terms of this Agreement, and if that Party does not agreeably conform within thirty (30) calendar days, either Party to the Agreement or the Committee shall have the power to submit the alleged breech to arbitration.  The Party under notice of breach and the Party claiming breach shall each select a representative, and the two persons so selected shall choose a neutral person, the three persons so selected to constitute a board of arbitration.  The jurisdiction of the board of arbitration shall be limited to interpretation or application of the terms of this Agreement, and it shall be binding upon the Committee and the Parties.

SECTION 9: ADOPTION; EFFECTIVE DATE
This Agreement must be approved by a vote of the Town Meetings of both Towns, and filed in compliance with 30-A M.R.S.A 2204.  Following approval by both Town Meetings, this Agreement shall take effect in compliance with 30-A M.R.S.A. 2204.

SECTION 10: AMENDMENT 

This Agreement may be amended, prior to its termination, by the affirmative vote of both Parties at their Town Meetings, and filing of the amendment in compliance with 30-A M.R.S.A. 2204.  Following approval of the amendment by both Town Meetings, the amendment shall take effect upon filing in compliance with 30-A M.R.S.A. 2204.
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